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1. TIME:  9:00   CASE#: MS18-0688
CASE NAME: BANC OF AMERICA VS. REZAPOUR 
HEARING ON UD MOTION FOR STAY 
FILED BY ALI REZAPOUR, AURORA REZAPOUR 
* TENTATIVE RULING: *

***COURT FILE AND TENTATIVE RULING SEALED BY ORDER SIGNED AND FILED 
    JUNE 9TH 2020

2. TIME:  9:00   CASE#: MSC17-00101
CASE NAME: KHURANA VS. CITIMORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITIMORTGAGE, INC. 
* TENTATIVE RULING: *

Continued to February 20, 2020 at 9:00 a.m. in Dept. 33 by Court. 

3. TIME:  9:00   CASE#: MSC17-00245
CASE NAME: YESENIA CHAVEZ  VS.  SEKK INVESTMENTS 
HEARING ON MOTION TO COMPEL PAYMENT OF CANCELLATION FEES 
FILED BY SEKK INVESTMENTS DIANE LLC 
* TENTATIVE RULING: *

Granted in part.  Plaintiff Miguel Preciado and his attorney shall pay moving party the $1,210 
in cancelation fees by February 28, 2020.  The request for other sanctions is denied. 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=e56ecd29-2811-4fa9-b52b-4482eba07693&pdteaserkey=h1&pditab=allpods&ecomp=spnqk&earg=sr0&prid=2e9acd44-e4e7-4332-9536-cba658b95fee
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 4.  TIME:  9:00   CASE#: MSC17-00864 
CASE NAME: BAKER VS. FIVE STAR 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CHRISTOPHER BAKER, et al. 
* TENTATIVE RULING: * 
 
 
 Plaintiffs, Nancy Baker, by and through her Successor-in-Interest, Christopher Baker, et 
al.’s Motion for Leave to File First Amended Complaint is granted. 

Background   

Plaintiff Nancy Baker, now deceased, was a resident of Tiffany Court, a 24-hour 
Residential Facility for the Elderly from September 2015 until her death on August 8, 2016. Ms. 
Baker suffered from Alzheimer’s disease and the primary focus of choosing Defendant Tiffany 
Court as a residential facility was its advertised specialty in caring for patients with Alzheimers.  

 On June 18, 2016, at approximately 7:45 p.m., Ms. Baker was found outside, lying on 
the ground. Ms. Baker had wandered from the facility, without her walker, and had suffered a 
fall.  Ms. Baker had severely fractured her humerus, requiring surgery and an implant.  After the 
incident, Ms. Baker’s mental status declined and she was bedridden until her death, six weeks 
later. 

 Plaintiffs filed this action alleging elder abuse, wrongful death, negligence and violation 
of the Resident’s Bill of Rights. 

Motion 

Pursuant to CCP §§ 473(a) and 576, Plaintiffs bring this motion for leave to file the first 
amended complaint.  Plaintiffs seek leave to add the following causes of action: 

1. 5th C/A for Fraud—Misrepresentation 
2. 6th C/A for Fraud—Constructive 
3. 7th C/A for Fraud—Concealment 
4. 8th C/A—Negligent Per Se 
5. 9th C/A—Unfair Business Practice 

Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 
as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)     “There is a 
policy of great liberality in permitting amendments to the pleadings at any stage of the 
proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  

Judicial policy favors resolution of all disputed matters between the parties in the same 
lawsuit.  The policy favoring amendment is so strong that denial of leave to amend can rarely be 
justified. (Price v. Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)  “‘Leave to amend 
should be denied only where the facts are not in dispute, and the nature of the plaintiff's claim is 
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clear, but under substantive law, no liability exists and no amendment would change the result.’ 
[Citation.]”  (Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.)    

Analysis 

 The gravamen of Plaintiffs’ cause of action is elder abuse. Plaintiffs asserted in the 
original complaint that Defendants recklessly admitted Ms. Baker when they were not equipped 
to handle patients with dementia.  They had insufficient staffing and inadequate physical 
structures, all facts which were concealed from Ms. Baker and her family. It is Plaintiffs’ position 
that because Tiffany Court was ill-equipped, it led to the neglect of Ms. Baker, which allowed her 
to wander off and suffer injuries.  Now Plaintiffs seek to add additional causes of action based 
on the representations made to the family and the alleged concealment of facts regarding the 
true state of the Tiffany Court facility.   

Defendants raise both procedural and substantive objections to the motion.  As to the 
procedural defects, Defendants complain the motion fails to comply with CRC, Rule 
3.1324(a)(2) which provides the motion to amend must: “State what allegations in the previous 
pleading are proposed to be deleted, if any, and where, by page, paragraph, and line number, 
the deleted allegations are located.” Here, Plaintiffs’ proposed amendments do not appear to 
delete any allegations.  Defendants also claim Plaintiffs’ motion failed to comply with 
3.1324(a)(3), which provides: “State what allegations are proposed to be added to the previous 
pleading, if any, and where, by page, paragraph, and line number, the additional allegations are 
located.” Plaintiffs’ Memorandum of Points and Authorities at pages 7 through 13 includes the 
proposed changes and location.  Moreover, counsel’s declaration addresses the other 
requirements of Rule 3.1324 at ¶¶ 6-10. Gigi Knudtson’s, counsel for Plaintiffs, declares that any 
delays in bringing the motion are due to Defendants’ objections to virtually each and every 
discovery request. Plaintiffs’ motion substantially complies with the rule. 

  As to the substantive objections, Defendants argue the motion to amend should be 
denied because the fraud claims failed to state a cause action on multiple fronts.  First, 
Defendants’ opinions are not actionable fraud. Secondly, Plaintiffs failed to specify recoverable 
fraud damages.  Next, Plaintiffs only allege non-recoverable noneconomic “physical and 
emotional injury.”  Finally, the fraud claims are time barred. 

  While the court does not ordinarily consider the validity of the proposed amended 
pleading in deciding whether to grant leave to amend, it may, however, “deny leave when the 
proposed amendment or amended pleading is insufficient to state a cause of action or defense.” 
(Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 62.)  Denying leave to amend 
on a noticed motion is most appropriate where the complaint is deficient as a matter of law and 
the defect could not be cured by further appropriate amendment.  “‘Leave to amend should be 
denied only where the facts are not in dispute, and the nature of the plaintiff's claim is clear, but 
under substantive law, no liability exists and no amendment would change the result.’ [Citation.]”  
(Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) 

 Here, Defendants have not established the proposed fraud claims fail as a matter of law.  
As to Plaintiffs seeking non-economic damages, the Elder Abuse Act provides for such 
recovery.  “On the same proof, a plaintiff who sues as the personal representative or successor 
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in interest of a deceased elder is partially relieved of the limitation on damages imposed by 
Code of Civil Procedure section 377.34 and may recover damages for the decedent's predeath 
pain and suffering. (Welf. & Inst. Code, § 15657, subd. (b).)”  (Carter v. Prime Healthcare 
Paradise Valley LLC (2011) 198 Cal.App.4th 396, 404.)        

 As to the argument that Plaintiffs seek recovery of expenses paid by Medicare, this 
argument fails as well.  “The Supreme Court of California has long adhered to the doctrine that if 
an injured party receives some compensation for his injuries from a source wholly independent 
of the tortfeasor, such payment should not be deducted from the damages which the plaintiff 
would otherwise collect from the tortfeasor.”  (Helfend v. Southern California Rapid Transit Dist. 
(1970) 2 Cal.3d 1, 6.) 

 As to the Defendants assertion that the fraud claims are time barred, the Court finds the 
claims relate back, arising from same general set of operative facts. “To recover the enhanced 
remedies available under the Elder Abuse Act from a health care provider, a plaintiff must prove 
more than simple or even gross negligence in the provider's care or custody of the elder. (Welf. 
& Inst. Code, § 15657.2; Delaney, supra, 20 Cal.4th at p. 32; Sababin v. Superior Court (2006) 
144 Cal.App.4th 81, 88 [50 Cal. Rptr. 3d 266] (Sababin).) The plaintiff must prove “by clear and 
convincing evidence” that “the defendant has been guilty of recklessness, oppression, fraud, or 
malice in the commission of” the neglect. (Welf. & Inst. Code, § 15657.)” (Carter v. Prime 
Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405.)   
 
 Here, Plaintiffs originally alleged Defendants misrepresented the ability to care for Ms. 
Baker, which led to the physical neglect of Ms. Baker. Plaintiffs are now seeking to recovery 
relief based on the theory fraud, in addition to the elder abuse.  The claims are based on the 
same operative facts. “An amended complaint relates back to the original complaint, and thus 
avoids the statute of limitations as a bar against named parties substituted for fictitious 
defendants, if it: (1) rests on the same general set of facts as the original complaint; and (2) 
refers to the same accident and same injuries as the original complaint.  (Barrington v. A. H. 
Robins Co. (1985) 39 Cal.3d 146, 151.)    

 As to the unfair business practice claim, Defendants argue the claim is not viable 
because Plaintiffs do not have standing and are not entitled to injunctive relief. Defendants 
argue Ms. Baker has not alleged with specificity that she lost money that was in her possession. 
In response, Plaintiffs argues that they seek disgorgement of the money Ms. Baker paid to 
Tiffany Court. Ms. Baker allegedly paid thousands of dollars of her own money to Tiffany Court 
for care.  At this point, these objections are premature. After leave to amend is granted, the 
opposing party will have the opportunity to attack the validity of the amended pleading by way of 
demurrer.  (See Kittredge Sports Co. v. Sup.Ct. (Marker, U.S.A.)(1989) 213 Cal.App.3d 1045, 
1048.) 

 As to the negligence per se cause of action, Plaintiffs have agreed to remove the cause 
of action.   

 Finally, Defendants argued Plaintiffs have been dilatory in seeking to assert these new 
causes of action and Defendants are prejudiced by the delay. Also, Defendants argue that if 
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Plaintiffs’ motion is granted, the increased burden on discovery will be substantial and the 
August 2020 trial date will be continued.  

 Defendants have not demonstrated Plaintiffs’ delay is unwarranted.  Nor have 
Defendants demonstrated prejudice from the delay or prejudice resulting from the granting of 
the motion.  Plaintiffs provided evidence of their delay in bringing the motion is due to 
Defendants’ failure to cooperate with discovery.  Plaintiffs’ counsel’s declarations state that 
delays have been caused by Defendants objections to nearly every request for discovery.  
Plaintiffs have been waiting for nearly a year for certain important documents.  (Knudtson Decl. 
ISO Reply, ¶5.)  As a result of these discovery issues, the parties have engaged a discovery 
referee.  (Knudtson Decl. ISO Reply, ¶ 5(d).)   

  

 5.  TIME:  9:00   CASE#: MSC17-02194 
CASE NAME: PAUL A.  VS.  WCCUSD 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT, et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02443 
CASE NAME: MAES VS. CSAA INSURANCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
 

Defendant CSAA Insurance Exchange’s motion for summary judgment is denied. 

CSAA’s motion for summary adjudication is granted as to cause of action one, four and 

punitive damages, and denied as to cause of action two.   

It is undisputed that Plaintiff Socorra Maes had an insurance policy with CSAA when her 

home was burglarized in April 2016 with a policy limit of $65,000. (D’s Ex. 3; SAC ¶11.) Plaintiff 

had several pieces of jewelry stolen that were worth approximately $50,000. (D’s Ex. 11 and 

34.) However, because of the limitation on thefts of jewelry stated in the written policy, CSAA 

only paid $2,500 for the stolen jewelry. (Hughes Decl.¶¶32 and 34; D’s Ex. 34 and 36.) CSAA 

paid Plaintiff $29,957 on this claim. (D’s Ex. 36.) Had all of Plaintiff’s jewelry been covered by 

the policy, it would have brought Plaintiff’s claim up to the policy limit of $65,000.  

Plaintiff sued CSAA for (1) breach of contract, (2) promissory estoppel and (4) breach of 

the implied covenant of good faith and fair dealing. CSAA seeks summary judgment or 

alternatively, summary adjudication of each cause of action, as well as, punitive damages.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/30/20 

 
 

- 6 - 

Breach of Contract 

The policy that was in effect when Plaintiff’s property was stolen contained a “Special 

Limits of Liability” section. That section stated that “The special limit for each following 

numbered category is the total limit for each loss for all property in that numbered category. … 

5. $2,500 for loss by theft of jewelry, watches, precious and semi-precious stones. ….” (D’s Ex. 

3 at p. 4.)  

Plaintiff’s evidence shows that she met with Derrick Mapp at a AAA insurance office and 

discussed her insurance needs. Plaintiff told Mapp that she wanted to protect her jewelry items. 

Plaintiff says that Mapp told her that her property, including her jewelry, would be covered. (P’s 

Ex. A: Maes depo at 60:14-25, 61:21-62:13, 84:19-22.) Plaintiff’s evidence constitutes extrinsic 

evidence offered for interpretation of the written policy. Extrinsic evidence is admissible to 

interpret an insurance policy when there is a showing that the policy language was ambiguous. 

(Adamo v. Fire Ins. Exchange (2013) 219 Cal.App.4th 1286, 1298.) Here, however, the policy 

language is unambiguous and thus, Plaintiff’s evidence is not admissible to help interpret the 

terms of the policy.  

Thus, Plaintiff’s evidence cannot be used to help interpret the terms of the written 

contract, which make it clear that theft of jewelry will only be covered up to $2,500. Since it is 

undisputed that CSAA paid Plaintiff $2,500 for her stole jewelry, Plaintiff cannot prevail on her 

breach of contract claim. Therefore, summary adjudication of this claim is granted.  

Promissory Estoppel  

“The elements of promissory estoppel are (1) a clear promise, (2) reliance, (3) 

substantial detriment, and (4) damages  ‘ “measured by the extent of the obligation assumed 

and not performed” .’ [Citation.] ” (Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 

768, 780.)  

CSAA argues that Plaintiff cannot prevail on her promissory estoppel claim because 

Plaintiff cannot establish evidence of a clear promise by Mapp that would provide more 

insurance coverage than what was stated in the written policy provided to Plaintiff. In support of 

this argument, CSAA points to allegations in Plaintiff’s complaint where she alleges that Mapp 

assured Plaintiff that her property, including her jewelry, would be covered for its full value, up to 

the policy limit. (SAC ¶¶3, 7, 19.) CSAA also points to the policy documents, which included the 

$2,500 limitation of coverage on stolen jewelry. On these facts, CSAA has not shifted the 

burden by showing Plaintiff cannot prevail on any element for promissory estoppel.  

In addition, there is a triable issue of fact as to what Mapp told Plaintiff. In her 

declaration, Plaintiff stated that she “told Mr. Mapp that [she] wanted insurance for [her] 

engagement ring and other jewelry items up to $65,000 for all potentially insurance losses, 

including theft.” (Maes Decl. ¶2.) Plaintiff declares that Mapp agreed to provide an insurance 

policy for these needs. (Maes Decl. ¶2.) In her deposition, Plaintiff testified that Mapp asked her 
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to estimate everything in her house and she estimated $65,000. Mapp then promised that 

everything would be covered under the $65,000. (Ex. 43: Maes Depo at 84:4-22.)  

CSAA argues that Plaintiff’s declaration is inadmissible because it contradicts with 

statements she made at her deposition since she did not specifically mention theft in this portion 

of her deposition. Plaintiff’s declaration does not contradict her prior deposition and she may 

add additional details about her conversation with Mapp in her declaration.   

CSAA also argues that Plaintiffs testimony about what occurred during her meeting with 

Mapp is not offer credible evidence of a specific promise that Plaintiff could rely on. The Court 

disagrees. There is enough evidence here of a promise by Mapp that Plaintiff’s jewelry and her 

other personal property would be covered up $65,000.  

Therefore, summary adjudication of this claim is denied.  

Breach of the Implied Covenant of Good Faith and Fair Dealing 

CSAA argues that there is no claim for the breach of the implied covenant of good faith 

and fair dealing because CSAA did not breach the contract. CSAA’s point is well taken. “Bad 

faith claims are based on the contractual covenant of good faith and fair dealing. [Citation.] 

Where a breach of contract cannot be shown, there is no basis for a finding of breach of the 

covenant. [Citation.]” (San Diego Hous. Com v. Indus. Indem. Co. (1998) 68 Cal.App.4th 526, 

544; see also, Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 36 [“the covenant is 

implied as a supplement to the express contractual covenants, to prevent a contracting party 

from engaging in conduct that frustrates the other party's rights to the benefits of the 

agreement.”].) Although this issue was raised by CSAA in its moving papers, Plaintiff failed to 

cite authority showing that she can maintain a claim for breach of the implied covenant of good 

faith and fair dealing when there was been no breach of contract.  

Therefore, summary adjudication of this claim is granted.  

Punitive Damages 

In order to receive an award of punitive damages, Plaintiff must show that CSAA’s 

conduct amounts to malice, oppression or fraud. (Civil Code § 3294.) Malice means “conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of 

others.” While Oppression means “means despicable conduct that subjects a person to cruel 

and unjust hardship in conscious disregard of that person’s rights.” (Civil Code § 3294.) This 

requires a showing of something more than just bad faith by CSAA. (Jordan v. Allstate Ins. Co. 

(2007) 148 Cal.App.4th 1062, 1080; Tomaselli v. Transamerica Ins. Co. (1994) 25 Cal.App.4th 

1269, 1288.)  
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Plaintiff was asked to state all facts in support of her request for punitive damages. She 

stated that CSAA denied a portion of her claim for stolen jewelry despite. Mapp admitted that he 

failed to properly document the policy he had discussed with Plaintiff and that he was never 

properly trained by CSAA in the preparation of such policies. CSAA learned of Mapp’s 

admissions, but continued to deny coverage of all of Plaintiff’s stolen jewelry. (D’s Ex. 41: 

Response to Interrogatories 13 and 16.) These facts are not enough for an award of punitive 

damages.  

In opposition, Plaintiff argues that the following additional facts are enough to support an 

award of punitive damages: During a conversation with Plaintiff, Mapp and a CSAA employee, 

Mapp admitted the coverage issue was his fault. CSAA said they were recording the interview, 

but later could not find the recording. (P’s Ex. A: Maes Depo at 214:12-14, 216:17-18, 217:5-

218:16; P’s Ex. H: response to Interrogatory no. 14-17.) In addition, three other recorded 

conversations cannot be located. Plaintiff believes these recordings would help her case. 

Finally, Plaintiff points to a disrespectful attitude towards Plaintiff from CSAA’s investigator. (P’s 

Ex. F: entry on May 26, 2016.) These facts are insufficient to create a triable issue as to the 

entitlement of punitive damages.  

Therefore, the motion for summary adjudication of punitive damages is granted.  

Evidence Issues 

Plaintiff’s Objections: 

1. Overruled.  
2. Overruled.  
3. Overruled. Plaintiff did not specify exactly which statements by Mapp she objects to. 

Nor did not quote the objectionable language. In addition, statements by Maes are 
not hearsay, but party admissions. 

4. There is no need to object to statements of fact in the separate statement. The 
proper place to express disagreement with whether a fact is supported by the 
evidence is in response to the separate statement.  

 

CSAA’s Objections: 

1. Overruled.  
2. Overruled.  

 

Finally, the Court notes that both parties failed to highlight relevant portions of the 

deposition testimony as required by California Rule of Court, Rule 3.1116(c). 
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 7.  TIME:  9:00   CASE#: MSC18-01488 
CASE NAME: REHMAN VS. AMERICAN HONDA MOTOR CO. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION FOR DISCOVERY SANCTIONS 
FILED BY TONY WONG 
* TENTATIVE RULING: * 
 
Appear.  The Court has decided to appoint a Discovery Referee for all purposes 
pursuant to CCP §639.  Prior to the hearing, parties are to meet and confer regarding 
who should be appointed. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Vacated per fax from moving party. 

 

  

10.  TIME:  9:00   CASE#: MSC18-02403 
CASE NAME: CURRY VS. SAN RAMON VALLEY U.S.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AARON BECKER 
* TENTATIVE RULING: * 
 
 

This case concerns the May 8, 2018 drowning death of Benjamin Curry, a fifteen year-
old,  ninth grade high school freshman, at the end of a treading-water exercise, while under the 
supervision of physical education teacher Aaron Becker.  While the circumstances regarding 
this incident are tragic, plaintiffs have failed to submit sufficient evidence on which a reasonable 
trier of fact could conclude that Becker’s conduct exhibited a conscious disregard of Benjamin’s 
safety or was despicable.  Becker’s motion for summary adjudication that plaintiffs may not 
recover punitive damages against him is therefore granted. 
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The Law 
 
Of all the classes of cases in which punitive damages are sought, the most problematic 

is that of nondeliberate injury.  (See Taylor v. Superior Court of Los Angeles County (1979) 24 
Cal.3d 890, 895; G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 29-30.)   In 
such cases, the plaintiff must show that the defendant acted in “conscious disregard” of the 
plaintiff’s safety and that the defendant’s conduct was “despicable.”  These are the two key 
terms within the definitions of “malice” and “oppression” in Civil Code section 3294 (c).    

 
“Conscious disregard” refers to a state of mind in which the defendant is aware of the 

probable dangerous consequences of his conduct, and willfully and deliberately fails to avoid 
those consequences.  (Taylor, supra, 24 Cal.3d at 895-896; Butte Fire Cases (2018) 24 
Cal.App.5th 1150; Peterson v. Superior Court (1982) 31 Cal.3d 147, 158 (“Nonintentional 
conduct comes within the definition of malicious acts punishable by the assessment of punitive 
damages when a party intentionally performs an act from which he knows, or should know, it is 
highly probable that harm will result.” (Emphasis added.))  “Put another way, the defendant must 
‘have actual knowledge of the risk of harm [his conduct] is creating and, in the face of that   
knowledge, fail to take steps [he] knows will reduce or eliminate the risk of harm.’”  (Butte Fire 
Cases, supra, 24 Cal.App.5th at 1159.)   

 
Conduct is despicable when it is so vile, base, contemptible, miserable, wretched or 

loathsome that it would be looked down upon and despised by ordinary decent people.  (Butte 
Fire Cases, supra, 24 Cal.App.5th at 1159.) 

 
  Evil motive is the central, essential factor in the malice that justifies a punitive damages 

award. (G.D. Searle, supra, 49 Cal.App.3d at 29-30.)  That factor calls upon the jury to assess 
the defendant's actual state of mind, not just his actions.  (See Ibid.)   

 
Punitive damages are proper only when the tortious conduct rises to levels of extreme 

indifference to the plaintiff's rights, a level which decent citizens should not have to tolerate.  
(Butte Fire Cases, supra, 24 Cal.App.5th at 1170.)   
 

Punitive damages have been allowed where the defendant 
 
- car manufacturer knew that its gas tanks were vulnerable to rupture and fire  upon 

low-speed rear  impacts, but proceeded with production of its vehicles anyway 
(Grimshaw v. Ford (1981) 119 Cal.App.3d 757, 813-814);  
 

- automobile driver drove while intoxicated, if the circumstances are sufficiently 
egregious to show the conduct is despicable (Taylor v. Superior Court of Los 
Angeles County (1979) 24 Cal.3d 890, 896; see College Hospital, Inc. v. Superior 
Court (1994) 8 Cal.4th 704, 725);  

 
- automobile driver consumed alcohol then drove vehicle at over 100 mph; passenger 

objected; driver consumer more alcohol and then continued to drive at over 75 mph 
and lost control of vehicle.   (Peterson v. Superior Court (1982) 31 Cal.3d 147, 162); 
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- automobile driver drove at freeway speed in a popular recreation area permitting only 
half that on a Sunday afternoon when many pedestrians and bicyclists were in the 
immediate vicinity knowing that probable serious injury would result (Dawes v. 
Superior Court (1980) 111 Cal.App.3d 82, 88); and 

 
- gas station owner long knew that its pump was spilling gas onto the ground; several 

customers and employees had been injured; it nevertheless failed to repair the gas 
pump; and it removed a warning sign, saying the sign would be bad for its image.  
(Nolin v. National Convenience Stores, Inc. (1979) 95 Cal.App.3d 279, 288 (“The 
entire nature of defendant's operation, as it was presented to the jury, reflected 
defendant's overriding concern for a minimum-expense operation, regardless of the 
peril involved.”) 

 
They have not been allowed where the defendant 
 
- utility company’s risk and compliance committee was ineffective, its quality 

assurance and quality control audits unreliable, its instructions to contractors 
inconsistent with the goal of mitigating fire risk, and it failed to ensure that its 
vegetation removal contractor was adequately trained, but it spent substantial 
monies on vegetation control (Butte Fire Cases (2018) 24 Cal.App.5th 1150, 1171 
(“At most, plaintiffs' evidence shows mere carelessness or ignorance, which is 
insufficient to establish malice”) (internal quotations omitted));  
 

- insurance company denied a claim in bad faith, but was not guilty of a continuous 
policy of nonpayment of claims (Tomaselli v. Transamerica Ins. Co. (1994)  25 
Cal.App.4th 1269, 1287); and  

 
- snowboarder traveled at a high rate of speed through a rest area without looking in 

the direction he was headed.  (Lackner v. North (2006) 135 Cal.App.4th 1188, 1212.)   
 

The question is how the facts of this case compare to those cited above.  In describing 
the facts, the court is construing any ambiguities in favor of plaintiff, as the nonmoving party.  
This rule of construction also explains any instances in which this ruling does not quote the 
testimony literally. 

 
The Facts 
 
Defendant Becker has been a P.E. teacher at San Ramon Valley High School since 

2004 and a football coach there since 2009.  (UMF 2; Ex. 2 to Schwartz Decl., Becker Depo., 
Vol. 1, at 38:10-39:5.)    

 
Part of the P.E. program for freshmen is a swim unit, which lasts approximately three 

weeks.  (UMF 3.)  Becker was trained on how to teach the swim unit, including the treading 
water portion, by shadowing and mirroring other veteran P.E. teachers.  (UMF 5.)  During the 
thirteen years leading up the incident, Becker never had a prior situation where a student 
drowned or nearly drowned.  (UMF 4.)   

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/30/20 

 
 

- 12 - 

Becker took a lifeguarding course in 2016 and obtained a lifeguard certificate.  That was 
the only such course he took.  (Id. at 41:1-25.)  It was taught by the head of the Physical 
Education Department at the school, who was a collegiate swimmer and a lifeguard herself.  
The course was 6-8 hours long.  (Id. at 42:1-43:25.)   
 

Before the day of the incident, the fourth period swim class of approximately 57 students 
had met on three prior days.  (Id. at 65:6-8; UMF 9.)  The class went from approximately 11:40 
a.m. to 12:30 p.m. 

 
On the first day of the swim unit, Becker tested the abilities of all the students, including 

Benjamin.  Becker’s opinion after this test was that Benjamin was a capable swimmer.  (UMF 7, 
8.) 
 

The first time that Becker had the class tread water was the day of the incident.  He 
instructed the students how to do so after taking roll at the beginning of class, demonstrating 
how to tread water on dry land rather than in the pool.  (Id. at 118:7-25.)  He discouraged the 
students from grabbing hold of the side of the pool or the lane line ropes so they would 
challenge themselves.  (Id. at 120:24-121:4.) 
 

There is video surveillance of the events on the date of the incident, and it establishes 
the time of various events.  While the key events do not occur until 12:32:18 and they take only 
five seconds, plaintiffs cite seven basic ways in which they claim the facts show that Becker 
consciously disregarded Benjamin’s safety and acted despicably on the date of the accident, 
and those events begin at the start of the class. 

 
1. Becker facilitated a meeting at the pool between a college coach and one of 

Becker’s high school football students. 
 

At approximately 12:09, the video shows the entry into the pool area of a college football 
coach who came to the school to recruit one of the students on the high school football team 
that Becker coached.  Becker had arranged for this meeting to occur at the pool.  (Id. at 112:4-
18; Ex. 3 to Schwartz Decl., Becker Depo., Vol. 2, at 185:10-186:6.)  The students were jumping 
into the pool at this time.  (Id. at 188:9-21.)  
 

 The football player being recruited stayed in the area for about 90 seconds.  (Becker 
Depo. at 192:9-23; 197:7-13.)  The football coach stayed in the area for about five minutes.  
(See Id. at 201:14-22; 203:25-204:3.)  Becker was able to devote more attention to his students 
after the football coach left.  (Id. at 204:5-8.)  While the coach was present, one of the students 
did a dangerous back flip off the starting block.  (Id. at 202:23-203:24.)   

 
2. Becker ignored horseplay. 

 
Between 12:11 and 12:28, the students did warm up laps and practiced their strokes.  

During this time, the video shows incidents in which students engaged in behaviors, some 
dangerous, that they were not asked to do as part of the class, including a back flip off a starting 
block at 12:13:43, 12:15:12, 12:20:12,, and 12:23:34; a pull-up on the diving board at 12:18:11; 
a racing start from a starting block at 12:27:16; and a cannonball right in front of Becker at 
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12:27:47.  (Pltfs’ Ex. 2, Becker Depo., at 202:23-203:25; 205:14-206:16; 208:9-20; 211:1-4; 
214:19-25; 215:23-216:24; 217:4-13.) 

 
3. Becker extended the treading water exercise for an extra 30 seconds, knowing 

that would make the students more tired. 
 

Becker’s practice was to have his students tread water at the end of class.  (Becker 
Depo. at 118:7-9.)  He knew that treading water makes one tired and the longer one treads the 
more tired he gets.  (Id. at 117:2-13.)  For this first day of treading water, he planned to have the 
students to tread water for three minutes.  (Id. at 120:18-20.)   

 
However, Becker extended the exercise for an extra 30 seconds after he saw students 

laying across or grabbing onto the lane line ropes.  He added this extra time for all students, 
even though not all of them engaged in this behavior.  It is disputed whether he added this time 
even before the exercise began or only during it. (Disputed Material Facts (“DMF”) 17, 18, 19; 
Becker Depo. at 274:3-276:2.)  Becker’s statements about adding the extra time varied 
somewhat from his first deposition on March 14, 2019 to his intervening September 30, 2019 
declaration, to his final deposition on November 12, 2019.  (See DMF 17, 18.)     
 

4. Becker was looking at his cell phone while the students were treading water. 
 

By 12:28:20, Becker had called the students to begin the treading water exercise.  At 
12:28:22, Becker was looking at his cell phone rather than at the students.  (Id. at 219:8-25.)  By 
12:28:57 the treading water exercise had begun.  (Id. at 227:20-228:1.) 

 
Becker wanted all the students in the deep end of the pool for the exercise so they 

couldn’t touch the bottom, could properly tread water, and would be closer to him.  (Pltfs’ Ex. 3 
at 226:10-14.)  The water is at least 13 feet deep there. (Id. at 105:9-14.)   

 
Becker did not send any texts from his phone during class.  He had texted the football 

player before the class to come meet the college coach. (Id. at 220:8-17.)   Becker did not have 
his phone out to use it for calls or texts, but as a stopwatch.  (Pltfs’ Ex. 2 at 125:15-23.)  This is 
because he knew that treading water is a potentially dangerous activity.  He did not want the 
students treading water for too long.  (Id. at 128:10-23.) 

 
Plaintiff argues this testimony is not credible because Becker has no recollection of how 

long the students were ultimately required to continue treading water, he spent so much time 
looking at his phone, and he was looking at his phone even before he started the stopwatch 
function.  (DMF 20.)  Plaintiff has not submitted any direct evidence that  
Becker placed or received any cell phone or text messages during the 3-4 minute treading water 
exercise.   
 

5. Because he was paying insufficient attention while monitoring the exercise 
from atop the diving board, Becker failed to see Benjamin slip under the water 
at 12:32:22. 

 
Again, the treading water exercise began by 12:28:57.   
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As of 12:30:45, none of the swimmers were struggling as far as Becker was concerned, 

other than maybe one poor swimmer.  (Id. at 231:2-20.)   
 
At 12:31:03, a student grabbed the diving board on which Becker was standing.  Becker 

believes he said something to this student, but cannot recall what.  (Id. at 232:8-22.)  Another 
student grabbed the diving board in further horseplay at 12:31:15.  (Id. at 234:11-25.)  
 

At 12:32:18, approximately three and a half minutes after the treading water 
exercise began, Becker put his cell phone in his pocket.   (Undisputed portion of UMF 23.)   

 
At 12:32:19 Becker raised a whistle to his mouth.  (UMF 23, 24.)  At that time, Benjamin 

was in the water, to the left of Becker and the diving board on which Becker was standing.  
Benjamin’s head was above the water, but it is disputed whether he was still treading water or 
exhibiting recognizable signs of distress.  (DMF (left side statement; Osinski Decl., ¶ 13.)  At 
12:32:21, Becker gestured to the students to get out of the pool.  (UMF 27.)   

 
At 12:32:22, Benjamin slipped under the water. (UMF 28.)   
 
At approximately 12:32:23 other students swam right over where Benjamin had been.  

(UMF 29.)   
 
Becker denies hearing any students complain about being tired or having difficulty during 

the exercise.  However, a female student treading water close to Benjamin said Benjamin told 
her it was hard to tread water for the time required.  (DMF 38; Pltfs’ Ex. 8, J.N. Decl, ¶ 4.) 

 
Becker also denies ever seeing Benjamin struggling while treading water, but plaintiffs’ 

expert opines that various students, including Benjamin, were struggling in having to tread water 
for the amount of time assigned.  (Pltfs’ Ex. 7, Osinski Decl., ¶ 24.)   Also, the student close to 
Benjamin says it appeared to her that Benjamin was struggling as he was treading water. (J.N. 
Decl., ¶ 5.)   

 
6. A three-minute window existed in which Benjamin could have been saved from 

serious injury, but Becker failed to look below the surface of the water or walk 
the entire pool and discover what had happened. 
  

Plaintiffs’ aquatics safety expert opines that Benjamin could have escaped major injury 
had Becker noticed Benjamin submerged in the water during the three minutes between when 
Benjamin slipped under the water at 12:32:22 and before Becker left the pool area at 12:35:58. 
(Pltfs’ Ex. 7, Osinski Decl., ¶ 12.)   

 
Becker testified at the first session of his deposition that his normal practice to ensure 

that all students are out of the pool is to observe the pool, walk where the students were, look at 
the water, look in the showers, make sure the students turned the showers off, look again, look 
at the bleachers, verify everyone is out, and then close and lock the door.  (Id. at 65:9-19.)   This 
is the process that he followed on the day of the incident.  (Id. at 136:22-137:14.)   
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Becker did not take roll at the end of class.  That is not part of his department’s protocol.  
(Id. at 66:20-25.)  He did not count the students either.  There was no way to do so once they 
were dismissed to the locker room.  (Id. at 137:9-14.)   

 
 He does not really know what the buddy system or the tag system is and has not used 

these systems in his class.  (Id. at 65:20-66-16.)  
 
 Plaintiffs went over what the video shows in the second session of Becker’s deposition.  
From 12:32:18 to 12:32:35, Becker watched the students as they exited the pool, including 
turning his head to the left in the direction where Benjamin had been.  (UMF 31 and response.)   

 
At approximately 12:32:35, Becker turned and walked off the diving board for 

approximately 10 seconds, then faced the pool again to watch the students exiting the pool for 
another 5 seconds.  (UMF 32.)  During this time, Becker had not seen anything indicating to him 
that anyone was in distress when he exited the diving board.  (UMF 33.)   

 
At 12:34:15, Becker looked at the pool to make sure everyone had left it.  But he did not 

walk around the pool to make sure everyone got out.  He was asked, ambiguously, whether he 
had ever done “that” before and responded, “No.”  (Pltfs’ Ex. 3, Becker Depo., Vol. 2, at 243:15-
21; see also 281:4-13.)   “That” might mean walking the entire pool on prior occasions or failing 
to walk the entire pool on prior occasions.  Construing it most favorably for plaintiff, the court 
reads this testimony to mean the Becker normally does walk around the entire pool to verify that 
all students are out of the water, but did not do so this time.  If Becker never walked around the 
entire pool before, that just shows he had no particular reason to believe that failing to do so 
would lead to student injuries. 

 
At 12:34:49, students were still leaving the pool deck area.  To make sure they had all 

exited, Becker visually looked at the pool water and walked by the showers.  (Id. at 245:24-
246:10.)   

 
Becker left the pool area at approximately 12:35:58.  (UMF 37.)   
 
7. Becker failed to notice some personal belongings, including a cell phone, that 

Benjamin had left by the bleachers at the side of the pool. 
 
At 1:51 p.m. a police officer found some clothing, shoes, a cell phone, and a towel that 

belonged to Benjamin on the bottom step of the bleachers.  (DMF 42.)   The officer took a 
photograph that shows only the towel and the shirt.  (DMF 43.)  Benjamin’s cell phone is not 
visible in the photograph.  (DMF 44; Pltfs’ Ex. 11, Barbero Depo. at 19:8-20:1.)  Becker denies 
he saw any of these items before he left the pool area.  (Becker Decl., ¶ 40-41.)   

 
Also, it was routine for swimming team participants to leave personal items behind in the 

pool area in the morning at this time of year after their morning and afternoon practices.  (UMF 
45, 46.)  In fact, there was another pile of belongings on the pool deck before Benjamin’s class 
even began.  (UMF 48 and 49, and response.)   

 
No one discovered what had happened to Benjamin until students from the next class 
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were in the pool about 1:50 p.m.  (Pltfs’ Ex. 4, Libby Depo. at 75:19-25.)   
 
Analysis 

 
As a matter of law, plaintiffs can establish neither conscious disregard nor despicable 

conduct based on the evidence recited above. 
 
As previously noted, “Conscious disregard of the rights or safety of others” means the 

defendant was aware of the probable dangerous consequences of his conduct, and that he 
willfully and deliberately failed to avoid those consequences.  (Taylor v. Superior Court of Los 
Angeles County, supra, 24 Cal.3d 890, 895-896; American Airlines, Inc. v. Sheppard, Mullin, 
Richter & Hampton, supra, 96 Cal.App.4th 1017, 1051.)   

 
Here, there is insufficient evidence on which a reasonable trier of fact could conclude 

that Becker was aware that it was probable or “highly probable” (Peterson, supra) that his failure 
to be more vigilant during the treading water exercise would result in death or serious injury.  
There is no evidence that he was any more inattentive during that exercise this day than on prior 
days, that his level of attention had resulted in injury before, or that he was instructed that it 
probably would. 
 

What is so tragic about this incident is that all the critical events occurred over a span of 
just three seconds.  At 12:32:19, Benjamin’s head was still above water.  At 12:32:22, it was not.  
(UMF 25, 28.)  In that interval, Becker had already put his phone away and was engaging the 
students, blowing a whistle at them and gesturing to them to exit the pool, so he was looking in 
their direction, if not at any particular one of them specifically.  Perhaps it was the very activity, 
motion, and splashing of the other students as they began to exit the pool that masked what 
was happening to Benjamin.  But however it was that Becker failed to see any flailing by 
Benjamin or that Benjamin was slipping below the surface, there is no evidence that it was 
because Becker turned his back on Benjamin or failed to look better than he did on purpose, 
knowing that Benjamin was in danger.  Not only did Becker fail to see what was happening to 
Benjamin, the students closer in the water to Benjamin than Becker was on the diving board 
apparently failed to see it either.  There is no evidence that Becker consciously disregarding the 
risk of drowning in the seconds that it was occurring. 

 
Plaintiffs offer Becker’s course of conduct throughout the entire class as proof that 

Becker was inattentive generally and thus consciously disregarded the risk of drowning.  
However, with the one possible exception about failing to walk the entire pool, they again point 
to no conduct that was materially different from how Becker had acted in all the prior classes he 
had taught, which had never resulted in a drowning or near drowning.  And if Becker indeed 
failed to walk the entire pool this day whereas he did walk it every other day, no reasonable jury 
could conclude on the evidence here that this failure occurred because Becker was both “aware 
of the probable dangerous consequences of his conduct” and that he “willfully and deliberately 
fail[ed] to avoid those consequences.”  (Taylor, supra.)  When he was first asked whether there 
was a reason he failed to do this, Becker answered, “Just didn’t do it.”  (Becker Depo. at 243:18-
19.)  When he was asked the same question again later in his deposition, he responded “Just 
didn’t occur to me it was necessary.”  (Id. at 281:4-13.)  That it did not occur to him to think it 
was necessary, may demonstrate negligence.  It does not demonstrate he was aware of the risk 
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and chose to ignore it. 
 
Plaintiffs argue that conscious disregard has been established because Becker 

consciously chose to act as if the risk of drowning was immaterial.  (Opp. at 16:1-2.)  The court 
disagrees.  Much of his conduct was directed at that risk.  He assessed student abilities at the 
outset.  He chose a length of time that he thought safe.  He claims that he monitored the time on 
his phone.  He did not look at the phone exclusively.  (DMF 21.)  He positioned himself on the 
diving board during the exercise, in the end of the pool where the students were located.  He 
monitored their exit from the pool.  And he spent some time checking they had all left.   
 

Johnson & Johnson v. Superior Court (2011) 192 Cal.App.4th 757 does not compel the 
conclusion that the punitive damages issue here must be submitted to the jury.  There, the 
defendant manufactured and marketed the generic, over-the-counter version of the nonsteroidal 
anti-inflammatory drug, Motrin.  Plaintiff alleged that the defendant long knew, but failed to warn, 
that the use of its product, Ibuprophen could cause a serious allergic reaction called Stevens-
Johnson syndrome.  Defendant argued its conduct could not be despicable because the FDA 
had approved defendant’s label.  However, plaintiffs submitted evidence that defendant could 
have initiated a labeling change on its own and it either submitted incomplete information to the 
FDA about the known risk of this allergic reaction or buried the information in its lengthy 
regulatory submissions.  Further, the warnings the plaintiffs thought necessary were already 
being given in Europe.  
 

The court found this evidence sufficient to submit the punitive damages issue to the jury.  
Here the risk is different.  In Johnson, the defendant presumably knew what percentage of 
people could be expected to develop the allergic reaction simply by taking the medication 
regardless of any vigilance by defendant.  Here there is no evidence of how often drowning 
deaths occur under circumstances similar to those here, exactly what elevated the possible 
injury to probable, or how Becker then willfully and deliberately failed to avoid that now probable 
consequence.  Becker did not make a conscious decision to put his own interests above 
Benjamin’s, as the defendants in Grimshaw and Nolin did.  Contrary to plaintiffs’ assertion, a 
reasonable jury could not find that Becker “utterly” failed to supervise his class.  (Opp. at 16:18.)   
 

As for the requirement that the injury-producing conduct be despicable, nothing about 
setting up a meeting between a student athlete and a college recruiter is despicable.  Becker set 
this meeting to serve the student’s interests, not his own.  That the meeting coincided with the 
swim class does not make it despicable and is not what caused the injury here.  At best, it can 
be argued to be part of a pattern of inattention, inattention that occurred because of lack of care, 
not for despicable reasons. 

 
Not having an autocratic response to horseplay by fifteen-year-old students is also not 

despicable. 
 
Finally, if true, that on this single occasion in 13 years of teaching this exercise, Becker 

failed to walk the entire pool when class ended is not despicable either, in the absence of a 
despicable reason for the deviation.  Here, Becker offered no reason, other than that he did not 
recognize the risk.    
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Conclusion 
 
The reason that cases in which punitive damages awards are upheld for nondeliberate 

injury so often involve defendants who engaged in the same conduct before and caused the 
same injury (Grimshaw, supra (knowledge of probable gas tank fires) ; Taylor, supra (repeated 
drunk driving); Peterson, supra (warning not to speed while driving intoxicated yet more 
speeding and alcohol consumption); Nolin, supra (knowledge of repeated falls due to leaking 
gas); Hilliard v. A. H. Robins Co. (1983) 148 Cal.App.3d 374, 397-398 (continuing to market 
Dalkon Shield even after employees provided information that it was causing infections); cf. 
Tomaselli, supra (no continuous course of improper claims handling)) is that one purpose of 
punitive damages is to deter the defendant from repeating his antisocial conduct.  (Peterson v. 
Superior Court (1982) 31 Cal.3d 147, 156; Adams v. Murakami (1991) 54 Cal. 3d 105, 110.)  
There are no facts here to suggest that Becker needs to be punished or deterred from repeating 
despicable conduct through an award of punitive damages.  There is no evidence that he 
routinely paid such little attention to his students that he caused them to drown or nearly drown.   

 
What demonstrates a defendant’s required evil motive is not just that he mistakenly 

causes injury, but that he mistakenly causes injury repeatedly and does not care.  That is not 
what occurred here.  There may be cases of nondeliberate injury in which the knowledge of 
injury is so established, the degree of injury so severe, and its likelihood so certain that punitive 
damages would be proper without repeated instances of prior injury, but this is not one of them.  
To permit punitive damages on the evidence here would be tantamount to saying that such 
damages should be available in every drowning death in a school setting, regardless of the 
circumstances, because the risk of a minor dying in a pool is always present.  It would blur the 
line between the more typical case of mere negligence and the much rarer case of conscious 
disregard and despicable conduct, where punitive damages are permitted.  Defendant’s motion 
is granted.   

 
The court declines to rule on defendant’s objections to evidence.  They are not material 

to the disposition of this motion.  (CCP § 437c (q).) 

 
 

  

11.  TIME:  9:00   CASE#: MSC19-00004 
CASE NAME: TOLIVER VS. CONCORD YELLOW 
HEARING ON MOTION TO COMPEL COMPLIANCE 
FILED BY CONCORD YELLOW CAB, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to 3/12/20. 
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12.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE  VS.  SINCLAIR 
HEARING ON MOTION TO APPEAR AS COUNSEL PRO HAC VICE  ( Atty. D.J. Poyfair ) 
FILED BY NEW U LIFE, ALEXY GOLDSTEIN 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00233 
CASE NAME: BERGEN VS. CHEVRON 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 

Continued to 3/19/20 at 9:00 per fax of counsel. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00233 
CASE NAME: BERGEN VS. CHEVRON 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY CHEVRON U.S.A., INC. 
* TENTATIVE RULING: * 
 
Continued to 3/19/20 at 9:00 per fax of counsel. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE  VS.  HARGETT 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE  ( Atty. D.J. Poyfair )  
FILED BY NEW U LIFE, ALEXY GOLDSTEIN 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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16.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS. WALGREEN CO. 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES  (1 of 3) 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
The only remaining items in dispute are Requests 33 and 85 in Plaintiff’s Request for Production 
of Documents Set 1 and Form Interrogatory 12.7.  The Court has reviewed and considered 
recently obtained recommendations of Discovery Facilitator Margaret Grover and finds her 
recommendations as to Request 33 and Form Interrogatory 12.7 to be well reasoned and 
appropriate.  These recommendations are adopted as the order of the court.  Request 85 was 
not presented to the Discovery Facilitator as an item in dispute, which would normally preclude 
consideration in this motion.  However, the matter has been briefed by the parties and in the 
interest of judicial economy the Court will disregard any procedural irregularity. While statistical 
information can be used to establish intentional discrimination by showing a “pattern and 
practice” of discrimination by a Defendant and can be relevant on issues of pretext, it does not 
appear to the Court to be relevant here given the unique facts of this case. There are no 
allegations of a pattern and practice of similar discrimination in Plaintiff’s Complaint. Moreover, 
this case involves a termination based on the decision of a single person, Ms. Winchester, who 
had only been on the job for a few months prior to that time. Company-wide statistical data 
would not be likely to lead to the discovery of admissible evidence in this situation. The Motion 
to Compel as to Request 85 is denied. Sanctions are denied.   

  

  

17.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS. WALGREEN CO. 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES  (2 of 3) 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
See line #16. 

  

18.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS. WALGREEN CO. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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19.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS. WALGREEN CO. 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES  (3 of 3) 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
See line #16. 

  

20.  TIME:  9:00   CASE#: MSC19-01023 
CASE NAME: JOHNSON-WILKINS VS. SABRI SEN M.D. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SABRI SEN M.D. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

21.  TIME:  9:00   CASE#: MSC19-01558 
CASE NAME: BLUE BAY VS. CARR 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BLUE BAY VENTURES, LLC 
* TENTATIVE RULING: * 
 
 

The demurrer by cross-defendant Blue Bay Ventures, LLC is overruled.  Cross-
defendant shall file its answer by February 10, 2020. 

Discussion 

Cross-complainants Rufus and Ellen Carr, both approximately 80 years old, entered into 
a purchase agreement to sell their home to cross-defendant, Blue Bay Ventures, LLC for 
$160,000, despite its estimated fair market value of over twice that amount.  (Cross-complaint, 
2:2-7, 3:2-18, Ex. A.)  Blue Bay Ventures, LLC brought the underlying action seeking specific 
performance.  (Complaint, 6:5-6.)  The cross-complaint alleges one cause of action against Blue 
Bay Ventures, LLC—Elder Abuse under Welfare & Institutions Code, section 15610.30.  (Cross-
complaint, 2:25-5:21.) 

Having satisfied its duty to meet and confer, Blue Bay Ventures, LLC demurs pursuant to 
Code of Civil Procedure section 430.10, subdivision (e), arguing that, because the cross-
complaint does not allege that Blue Bay Ventures, LLC knew or should have known its conduct 
was likely to be harmful, it does not state facts sufficient to constitute a cause of action against 
Blue Bay Ventures, LLC. 
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The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)   

A claim under Welfare & Institutions Code, section 15610.30 requires a plaintiff to show 
that: (1) defendant took, hid, appropriated, obtained, or retained plaintiff’s property (or assisted 
in doing so); (2) plaintiff was 65 years of age or older, or a dependent adult, at the time of the 
conduct; (3) the conduct was for a wrongful use, with the intent to defraud, or by undue 
influence; (4) plaintiff was harmed; and (5) defendant’s conduct was a substantial factor in 
causing plaintiff’s harm.  (CACI No. 3100.) 

Whether a defendant knew or should have known its conduct was likely to be harmful is 
not one of the elements of a claim under Welfare & Institutions Code, section 15610.30.  While 
elements (1) and (3) can be shown by proving that defendant knew or should have known that 
his conduct was likely to be harmful to plaintiff, this is “one way” to show such elements, not the 
only means.  (CACI No. 3100; see also Welf. & Inst. Code, § 15610.30 (b) [“A person or entity 
shall be deemed to have taken, secreted, appropriated, obtained, or retained property for a 
wrongful use if, among other things, the person or entity takes, secretes, appropriates, obtains, 
or retains the property and the person or entity knew or should have known that this conduct is 
likely to be harmful to the elder or dependent adult,” emphasis added].) 

Cross-complainants have alleged that cross-defendant obtained cross-complainants’ 
property through undue influence over them and that they were 65 years of age or older at the 
time and that this caused them harm (Cross-Complaint, ¶¶1-2, 9-11, 14).  These allegations are 
sufficient to state a cause of action. 

 

  

22.  TIME:  9:00   CASE#: MSC19-01558 
CASE NAME: BLUE BAY VS. CARR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

23.  TIME:  9:00   CASE#: MSC19-02094 
CASE NAME: GERVASIO VS. LEHMER’S 
HEARING ON PETITION TOR COMPEL ARBITRATION & STAY ACTION 
FILED BY LEHMER'S 
* TENTATIVE RULING: * 
 
Plaintiff Dave Gervasio filed a complaint against Lehmer’s for wrongful discharge, 

discrimination/harassment in violation of the Fair Employment and Housing Act (“FEHA”), and 

violation of Bus. & Prof. C. § 17200. His former employer Lehmer’s has petitioned to compel 
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arbitration of the claims and to stay the action pending arbitration. Gervasio opposes the petition 

on several grounds, including on the ground that he did not execute the arbitration agreements 

attached to the petition. For the reasons set forth, the Court finds that a valid and enforceable 

arbitration agreement exists. The petition is GRANTED under the terms of this ruling, and the 

action is stayed pending completion or termination of the arbitration. 

Summary of the Petition and Opposition 

Lehmer’s petition to compel arbitration is supported by the Declaration of Darren Anderson, 

General Manager and co-owner of Lehmer’s. Anderson Decl. ¶ 1. Lehmer’s, headquartered in 

Concord, is an automobile dealership and service center which buys and sells cars and car 

parts within and outside California and services vehicles. Anderson Decl. ¶¶ 7-9. Lehmer’s 

employed Gervasio as its Controller from February 2009 until he was discharged on July 19, 

2019. Anderson Decl. ¶¶ 4, 6; Gervasio Decl. ¶ 3. Lehmer’s has financial lending with out of 

state banks, and Gervasio made collections from out of state banks as part of his job 

responsibilities as controller. Anderson Decl. ¶ 10. 

Lehmer’s submitted with its petition three written arbitration agreements that it contends 

Gervasio executed, agreeing to submit the claims asserted in his complaint to binding 

arbitration. Anderson Decl. ¶¶ 3-5 and Exhs. A-C. Lehmer’s contends all the requirements for 

the enforcement of the arbitration agreements are met under applicable law.  

Plaintiff contends there is no valid arbitration agreement. He objects to Lehmer’s evidence 

regarding the authenticity of the three arbitration agreements. Substantively, he opposes the 

petition on the ground the arbitration agreements, even if authenticated, are unenforceable 

based on procedural and substantive unconscionability which permeates the agreements, 

making severance of specific unconscionable provisions unavailable. 

Plaintiff filed declarations by Gervasio, Beth Chrisman, and his counsel Joshua Falakassa in 

support of his opposition to the petition. Gervasio denies that he signed any of the arbitration 

agreements attached to the petition. Gervasio Decl. ¶¶ 4, 6. He states he was “never made 

aware of the details” of any arbitration agreements, was not given the opportunity to review and 

negotiate his onboarding documents, and was not given documents related to his application. 

Gervasio Decl. ¶ 5. He declares he could never afford the costs of arbitration before a retired 

superior court judge as provided in the arbitration agreements. Gervasio Decl. ¶ 7.  

Chrisman states she is a Certified Questioned Documents Examiner engaged to determine the 

authenticity of the signatures on the arbitration agreements attached to the Anderson 

Declaration. Chrisman Decl. ¶¶ 1-4. She states that the signatures on the documents attached 

to the Anderson Declaration were not sufficiently visible to allow her to make a judgment as to 

whether they are genuine. Chrisman Decl. ¶ 6. Plaintiff’s counsel states in his declaration that 

he tried to obtain the originals or more legible copies of the exhibits from defendant but has 

been unable to do so. Falakassa Decl. ¶¶ 5, 6. 

In reply, Lehmer’s submits three additional declarations, including supplemental declarations by 

Darren Anderson and Defendant’s counsel Shrallow, and a declaration by Berenice Barragan, 
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a secretary in Defendant’s counsel’s office. Lehmer’s contends these declarations demonstrate 

(1) Gervasio signed the arbitration agreements (Suppl. Anderson Decl.); (2) Plaintiff’s counsel 

had possession of better copies of the three arbitration agreements before he filed his 

opposition that he could have used to compare Gervasio’s signatures (Suppl. Shrallow Decl. 

and Barragan Decl.); (3) there was no procedural unconscionability in the process by which 

Gervasio signed the agreements (Suppl. Anderson Decl); and (4) the agreements are not 

substantively unconscionable.  

In his supplemental declaration, Anderson explains the process by which Gervasio was hired 

and states he personally witnessed Gervasio sign the arbitration agreement, Exhibit A, on 

February 3, 2009, as well as the arbitration agreement, Exhibit B, on February 11, 2009. Suppl. 

Anderson Decl. ¶ 8. According to Anderson, Gervasio was not told he had to agree to or sign 

the arbitration agreements, Exhibits A and B, as a condition of his employment, and Gervasio 

was not required to sign the agreements immediately when presented. Suppl. Anderson Decl. 

¶¶ 4-9. Lehmer’s provides additional copies of the signed arbitration agreements (Suppl. Decl. 

Exh. A) and signed documents from Gervasio’s employment file for comparison of Gervasio’s 

signatures (Suppl. Decl. Exh. D). Gervasio’s position as controller was a “senior finance 

position” and an exempt position (Suppl. Anderson Decl. ¶ 16) and Anderson attaches a copy of 

Plaintiff’s application for employment at Lehmer’s, showing Gervasio holds a bachelor’s degree 

in accounting and master’s degree in business administration (Suppl. Anderson Decl. ¶ 15, Exh. 

G). Anderson also provides evidence that in response to Falakassa’s demand to Lehmer’s for a 

copy of Gervasio’s employment file, Lehmer’s sent the entire file to Plaintiff’s counsel by 

overnight delivery on August 19, 2019. Suppl. Anderson Decl. Exhs. E and F. 

Lehmer’s counsel attests that on January 8, 2020, she produced copies of the three arbitration 

agreements to Plaintiff’s counsel in response to a document production request, and that those 

copies contain legible signatures of Gervasio. Suppl. Shrallow Decl.¶¶ 2, 5. Her secretary 

confirms she produced the documents to Falakassa electronically on January 8, 2020. Barragan 

Decl. Exh. A. 

Law Governing 

Lehmer’s contends that the arbitration agreements are governed by the Federal Arbitration Act 

(“FAA”) which applies to “a contract evidencing a transaction involving interstate commerce.” 9 

U.S.C. § 2. In addition to the recital and acknowledgement by the employee in the arbitration 

agreements that “the Company’s business and the nature of [his] employment in that business 

affect interstate commerce,” the Anderson Declaration includes a description of the nature of the 

company’s business and Gervasio’s duties. Gervasio does not dispute Anderson’s description of 

the nature of the company’s business or Gervasio’s job duties, or that the arbitration 

agreements are governed by the FAA as a result.  

The FAA applies broadly to contracts of employment except for those specifically exempted in 

the statute. Circuit City Stores, Inc. v. Adams (2001) 532 U.S. 279, 289. See Cruz v. PacifiCare 

Health Systems, Inc. (2003) 30 Cal.4th 303, 314. Based on the foregoing evidence, not 
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contested by Plaintiff, the FAA governs. Allied-Bruce Terminix Cos., Inc. v. Dobson (1995) 513 

U.S. 265, 277.  

Procedure for Determination of Petition to Compel Arbitration 

Though the arbitration agreements here may be governed by federal law, the threshold issue of 

whether a valid and enforceable agreement to arbitrate exists is determined under California law 

and procedures. Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 

(“Rosenthal”). The Code of Civil Procedure establishes summary procedures for resolving 

petitions to compel arbitration. CCP §§ 1281.2, 1290.2. 

The threshold determination of whether an enforceable arbitration agreement exists under CCP 

§ 1281.2 is made under the summary procedures of Code of Civil Procedure § 1290.2 “in the 

manner . . . provided by law for the making and hearing of motions” pursuant to which “the facts 

are proven by affidavit or declaration and documentary evidence, with oral testimony taken only 

in the court’s discretion. [Citations omitted.].”  Rosenthal, 14 Cal.4th at 413-14. The Court has 

discretion whether to resolve evidentiary conflicts based on the declarations and documentary 

evidence alone without live testimony. Id. at 414 (“There is simply no authority for the 

proposition that a trial court necessarily abuses its discretion, in a motion proceeding, by 

resolving evidentiary conflicts without hearing live testimony.”). 

Burden of Proof 

“Because the existence of the [arbitration] agreement is a statutory prerequisite to granting 

the petition, the petitioner bears the burden of proving its existence by a preponderance of the 

evidence. If the party opposing the petition raises a defense to enforcement—either fraud in 

the execution voiding the agreement, or a statutory defense of waiver or revocation (see 

§ 1281.2, subds. (a), (b))—that party bears the burden of producing evidence of, and proving 

by a preponderance of the evidence, any fact necessary to the defense.” Rosenthal, 14 Cal.4th 

at 413.   

Existence of Signed Arbitration Agreements and Objections to Supplemental Evidence 

An arbitration agreement requires proof of mutual assent to be enforced, consistent with 

ordinary contract law.  See Civil Code § 1550. . The declarations are conflicting on the issue of 

Plaintiff’s execution of and assent to the agreements.  

Anticipating Defendant would submit additional evidence to authenticate the arbitration 

agreements, Plaintiff objected in his Opposition to the Court considering additional evidence 

through supplemental declarations filed with Defendant’s reply to prove the authenticity of the 

arbitration agreements and Plaintiff’s execution of the agreements. Plaintiff’s objection is 

OVERRULED. 

Defendant’s petition was sufficient for purposes of the initial showing required for a petition to 

compel arbitration under Condee v. Longwood Management Corp. (2001) 88 Cal.App.4th 215, 

218. In Espejo v. Southern California Permanente Medical Group (2016) 246 Cal.App.4th 1047, 

the Court of Appeal reversed the trial court based on its failure to consider supplemental 

declarations authenticating the arbitration agreement. Id. (“Because defendants were not 
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required to establish the authenticity of Espejo's signature on the DRP until challenged by 

Espejo in his opposition, they were not required to file the supplemental Tellez declaration 

pursuant to the deadline set by section 1005, subdivision (b) for a party's moving papers.”). 

Though the supplemental declaration with additional authentication evidence was submitted 

prior to the reply in Espejo, the Court has discretion to consider the supplemental declarations 

filed with the reply. Sprunk v. Prisma LLC (2017) 14 Cal. App. 5th 785, 794 (citing Alliant Ins. 

Services, Inc. v. Gaddy (2008) 159 Cal.App.4th 1292, 1307–1308). The supplemental 

declarations respond to issues raised in Plaintiff’s opposition, and the Court exercises its 

discretion to consider the supplemental declarations. 

Weighing the evidence from the declarations filed in support of and in opposition to the petition, 

including those filed in conjunction with Defendant’s reply, the Court finds that Gervasio signed 

the arbitration agreement dated February 3, 2009 attached as Exhibit A to the initial and 

supplemental Anderson declarations, as well as the arbitration agreement dated February 11, 

2009 (Anderson Decl. Exh. B, Suppl. Anderson Decl. Exh. A). The Court also finds there is 

sufficient evidence he signed the arbitration agreement dated January 28, 2011 based on a 

comparison of the signatures on that document with other documents supplied from Gervasio’s 

personnel file and the signature on Gervasio’s declaration. Anderson Decl. Exh. C, Suppl. 

Anderson Decl. Exhs. A and D.  

Gervasio’s assent to the arbitration agreement is also manifested by his starting his employment 

after signing the first arbitration agreement on February 3, 2009, and continuing his employment 

with the company after signing the second arbitration agreement on February 11, 2009 and the 

third agreement in January 2011. Diaz v. Sohnen Enterprises (2019) 34 Cal.App.5th 126, 130. 

Though Gervasio declares that he did not know the “details” of the arbitration agreements, he 

does not deny knowledge of the arbitration agreements. Gervasio Decl. ¶ 5. 

Enforceability of Arbitration Agreements Based on Unconscionability Defense 

Public policy under both federal and California law strongly favors arbitration. AT&T Mobility LLC 

v. Concepcion (2011) 563 U.S. 333, 339; OTO v. Kho (2019) 8 Cal.5th 111, 125. Under 

California law, there is a presumption in favor of arbitrability. OTO v. Kho, 8 Cal.5th at 125; 

Gravillis v. Coldwell Banker Residential Brokerage Co. (2006) 143 Cal.App.4th 761, 771.  

An arbitration agreement may be declared unenforceable “upon such grounds as exist at law or 

in equity for the revocation of any contract.” 9 U.S.C. § 2. “This saving clause permits 

agreements to arbitrate to be invalidated by ‘generally applicable contract defenses, such as 

fraud, duress, or unconscionability,’ but not by defenses that apply only to arbitration or that 

derive their meaning from the fact that an agreement to arbitrate is at issue.” AT&T Mobility LLC 

v. Concepcion, 563 U.S. at 339.  

Having found the arbitration agreements were signed by Plaintiff, the Court must then determine 

if the unconscionability defense raised by Gervasio renders the arbitration agreements 

unenforceable. Opp. pp. 8-14. The determination is made based on ordinary state law contract 

principles. Id. at 339; Pinnacle Museum Tower Assn. v. Pinnacle Market Dev. (US) LLC (2012) 

55 Cal.4th 223, 246.  
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Under Civil Code § 1670.5: 

If the court as a matter of law finds the contract or any clause of 

the contract to have been unconscionable at the time it was made 

the court may refuse to enforce the contract, or it may enforce the 

remainder of the contract without the unconscionable clause, or it 

may so limit the application of any unconscionable clause as to 

avoid any unconscionable result. 

The unconscionability doctrine “has both a procedural and substantive element, the former 

focusing on oppression or surprise due to unequal bargaining power, the latter on overly harsh, 

one-sided results. [Citations and internal quotations omitted.]”  Diaz v. Sohnen Enterprises, 

supra, 34 Cal.App.5th at 132 (quoting Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 

1243). That the arbitration agreement is a contract of adhesion alone is not sufficient to 

establish unconscionability or render the agreement unenforceable. Id.  

The burden of proof of unconscionability is on Plaintiff Gervasio. Rosenthal, supra, 14 Cal.4th at 

413; Diaz v. Sohnen Enterprises, supra, 34 Cal.App.5th at 131-32. Both procedural and 

substantive unconscionability must be proven to render a contract unenforceable, based on a 

sliding scale such that the greater the procedural unconscionability, the lesser the required 

showing of substantive unconscionability, and vice versa. Armendariz v. Foundation Health 

Psychcare Services, Inc. (2000) 24 Cal. 4th 83, 114.   

Plaintiff relies heavily on the California Supreme Court recent decision in OTO L.L.C. v. Kho 

(2019) 8 Cal.5th 111 (“OTO”) to support his claim that the arbitration agreements here are 

unconscionable and unenforceable. In OTO, the Court held unenforceable an arbitration 

agreement which compelled arbitration of the employee’s wage claims, denying him the 

“accessible, informal and affordable” avenue of resolving those claims through a Berman 

hearing before the Labor Commissioner. In that case, the Court found an exceptionally high 

degree of procedural unconscionability based on the manner in which the arbitration agreement 

was presented for immediate execution by the employee by a low level human resources 

“porter,” the small size of the text and confusing language of the document, and other factors. 

Kho’s objection to the enforceability of the arbitration agreement was supported by the Labor 

Commissioner as an intervenor in the case.  

Kho was a service technician at a Toyota dealership whose first language was Chinese. Kho 

presented evidence that three years after he began his employment, he was presented with 

several documents to sign by the human resources “porter” who requested that he sign 

immediately and waited while he signed and returned the documents. He spent 3 to 4 minutes 

reviewing and signing the documents. After Kho’s employment ended, he filed a wage claim. 

The employer filed the petition to compel arbitration the business day prior to the scheduled 

Berman hearing. As the Court explained in OTO, the “cases have taken a different approach in 

evaluating the compelled arbitration of wage claims, as compared to the arbitration of other 

types of disputes.” OTO, L.L.C. v. Kho, supra, 8 Cal.5th at 694.  
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In making the unconscionability determination, “The ultimate issue in every case is whether the 

terms of the contract are sufficiently unfair, in view of all relevant circumstances, that a court 

should withhold enforcement.” Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 

911-12. With this context, the Court reviews the arbitration agreements in this case.   

Procedural Unconscionability 

The arbitration agreements here qualify as contracts of adhesion. They are standard form 

contracts drafted by the party with superior bargaining power that relegates the other party to 

either agreeing to the contract or rejecting it, and where the agreement is not subject to any 

genuine negotiation or meaningful choice. Armendariz v. Foundation Health Psychcare 

Services, Inc., supra, 24 Cal.4th at 113; Pinnacle Museum Tower Assn. v. Pinnacle Market Dev. 

(US) LLC, supra, 55 Cal.4th at 247. Pre-employment arbitration agreements are routinely found 

to be adhesive and procedurally unconscionable given the economic pressure on the employee 

to obtain the job, except with respect to “the most sought-after employees.” Baxter v. Genworth 

North America Corp. (2017) 16 Cal.App.5th 713, 723. 

The Opposition asserts in argument the arbitration agreements were presented on a take or 

leave it basis without an explanation (Opp. p. 9). Gervasio does not deny Anderson’s statement 

in his original declaration that Gervasio submitted his job application on line on January 30, 

2009. Anderson Decl. ¶ 3. Gervasio does not explain why he would not have had an opportunity 

to print and review the on-line application with an attorney prior to submitting it or between the 

time he submitted the application and the date he met with Lehmer’s on February 2 or 3.  

Gervasio’s declaration offers little detail as to the circumstances surrounding his submission of 

his employment application on-line or the presentation of the arbitration agreements to him on 

the two dates in February 2009. Gervasio states in summary fashion that he did not have time to 

“negotiate or review any of the onboarding documents” and appears to state he did not receive 

copies of documents he was given and signed as part of the application process. Gervasio Decl. 

¶ 5. He states he did not understand legal documents without the assistance of an attorney. Id. 

He does not describe specific time or other pressure imposed on him to sign. He does not state 

whether he tried to ask questions or defer signing the agreements until he could have an 

attorney review them. The Gervasio declaration does not address the opportunity he had to 

review the third arbitration agreement presented with the employee handbook in January 2011 

and the opportunity he may have had to review that document with counsel.  

The Supplemental Anderson Declaration disputes that the agreements were submitted on a 

take it or leave it basis, and also states that Anderson explained the arbitration provisions to 

Gervasio when he met with him on February 3, 2009 and again on February 11, 2009. Suppl. 

Anderson Decl. ¶¶ 7-8. Where an arbitration provision is highlighted for an employee, though it 

may be a contract of adhesion, the procedural unconscionability is considered “limited.” Serafin 

v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165,179 (citing Roman v. Superior Court 

(2009) 172 Cal.App.4th 1462, 1471). 

Nevertheless, Anderson explains in his supplemental declaration that Plaintiff’s prior employer 

was going out of business when he invited Gervasio to apply for the controller job. Suppl. 
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Anderson Decl. ¶ 3. Since the first arbitration agreement was embedded in the employment 

application itself and Gervasio was about to lose his job at his prior company, the reality of 

Plaintiff’s need for a job belies the theoretical notion that Plaintiff could negotiate in a meaningful 

way the company’s standard form arbitration agreement contained in Plaintiff’s initial job 

application, or subsequently when presented with arbitration agreements during his continued 

employment. Though Gervasio would not be considered a low-level employee, at least as to the 

first two versions of the agreements, the circumstances surrounding his employment by 

Lehmer’s in February 2009 seem paradigmatic of an employee with unequal bargaining power 

and no meaningful choice as to whether to sign, which is routinely found by the courts in pre-

employment arbitration agreements to result in procedural unconscionability.  

Another component of procedural unconscionability addresses the surprise element of the 

doctrine based on the form and text of the arbitration agreements. Gervasio argues in the 

opposition that the agreement is full of “legal jargon,” is “a paragon of prolixity,” “visually 

impenetrable,” “challenged the limits of legibility, “opaque” and “complex,” words used by the 

Court in OTO to support the Court’s determination the arbitration agreement was unenforceable 

in that case. Opp. pp. 2, 9-10. Aside applying the description from OTO to the agreement in the 

agreements in this case, Plaintiff cites the following to support his claim the arbitration 

agreements here were exceptionally procedurally unconscionable:  

 The arbitration agreement is grafted onto an acknowledgement of an at-will employment 

relationship. Opp. p. 10. 

 The arbitration agreement is reflected in a single, long paragraph with small type face 

that almost fills the entire page. Opp. p. 10. 

 The agreement contain references to the Federal Arbitration Act and California 

Arbitration Act, stating that the agreement is “governed by” the former and to be “carried 

out in conformity” with the latter. Opp. p. 10, ll. 6-8.  

 The agreement “challenges the limits of legibility.” Opp. p. 10, ll. 8-9. 

 

The text of the arbitration agreements is contained in a long, dense single-spaced paragraph. 

Certain portions contain lengthy sentences with parentheticals likely to be difficult for a non-

lawyer to decipher. This supports a finding of procedural unconscionability.  

Unlike OTO, the type face in each of the documents does not appear to be unusually 

small and is not illegible, particularly with respect to the second and third versions signed by 

Gervasio dated February 11, 2009 and January 28, 2011. The legal references to the federal 

and California arbitration acts identify the statutory schemes that are the framework for the 

arbitration Gervasio was being asked to agree to. It they were not mentioned, then the 

agreement would likely be subject to objection for failing to provide adequate information or 

references from which he could learn more about the arbitration process and his rights. 

The inclusion of those terms cited by Plaintiff does not make the arbitration agreements 

overly “legalistic.”  
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Gervasio has not presented evidence of the type of “sharp practices” the Court in OTO found 

produced an extraordinary or exceptional degree of procedural unconscionability. See Baltazar 

v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1245: 

Nor was there any oppression or sharp practice on the part of 

Forever 21. Baltazar was not lied to, placed under duress, or 

otherwise manipulated into signing the arbitration agreement. The 

adhesive nature of the employment contract requires us to be 

“particularly attuned” to her claim of unconscionability [citation 

omitted], but we do not subject the contract to the same degree of 

scrutiny as “[c]ontracts of adhesion that involve surprise or other 

sharp practices.” [Citation omitted.]. 

The Court finds there is procedural unconscionability but not to the exceptional or extraordinary 

degree involved in the OTO case on which Plaintiff relies. 

Substantive Unconscionability 

The standard for evaluating substantive unconscionability focuses on the substantive fairness of 

the terms and whether the agreement is “unfairly one-sided.” Little v. Auto Stiegler, Inc. (2003) 

29 Cal.4th 1064, 1071; Baltazar v. Forever 21, Inc., supra, 62 Cal.4th at 1248; Carmona v. 

Lincoln Millennium Car Wash, Inc. (2014) 226 Cal.App.4th 74, 85. In general, the arbitration 

agreements must be so overly harsh, unduly oppressive, and unreasonably favorable to the 

more powerful party that they undermine the neutrality of the agreement to arbitrate. Sanchez v. 

Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 910-11, 913; Armendariz, supra, 24 Cal.4th at 

117. Something more than an employee making a bad bargain is required.  

Plaintiff identifies three provisions of the arbitration agreements that he contends render the 

agreements substantively unconscionable and warrant denial of the petition to compel 

arbitration. First, Plaintiff contends the provision for selection of a neutral arbitrator are unfair. 

He contends that this arbitration provision is unconscionable because it provides for arbitration 

before a retired superior court judgment but does not explain how the retired judge will be 

selected. He also argues the use of a retired superior court judge would benefit the employer, 

a “repeat player,” who will be in a better position to determine who to select than the employee. 

Opp. p. 11. 

The agreements cite the California Arbitration Act, Code of Civil Procedure § 1280, et seq., 

which would include § 1281.6. That statute provides a mechanism for the appointment of such a 

neutral arbitrator by the Court. The cases cited by Plaintiff do not suggest the provision for 

appointment of a retired superior court judge is inherently to the advantage of the employer or 

limits the employee’s ability to meaningfully participate in the selection of the arbitrator, unlike in 

Sanchez, cited by Plaintiff where the employer designated a panel of arbitrators from which the 

neutral would be chosen or Mercuro, where the employee’s “selection of the arbitrator did not 

arise under the agreement” in that case, as Plaintiff concedes. Opp. p. 11, citing Sanchez v. W. 

Pizza Enters. Inc. (2009) 172 Cal.App.4th 154, 177, and Mercuro v. Superior Court (2002) 96 

Cal.App.4th 167, 178-79. Though the arbitration agreement in OTO includes a similar provision 
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for use of a retired judge as a neutral arbitrator, the Court refused to enforce the arbitration 

agreement there based on the extreme procedural unconscionability and its application to a 

wage claim that would have barred the employee from the expedient and inexpensive relief of a 

Berman hearing that otherwise would have been available. Nothing in the OTO decision 

suggests that provision is inherently one-sided or unfair in other contexts such as this. “A 

contract term is not substantively unconscionable when it merely gives one side a greater 

benefit; rather, the term must be ‘so one-sided as to ‘shock the conscience.”’” Pinnacle Museum 

Tower Assn. v. Pinnacle Market Dev. (US) LLC, supra, 55 Cal.4th at 246 (quoting 24 Hour 

Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1213). 

Second, Plaintiff argues there is a lack of mutuality in the arbitration agreements because they 

are “permeated” with one sided language by which the employee agrees or acknowledges 

statements indicating they are intended only to bind the employee. Opp. p.12. However, 

reviewing the agreements as a whole, they do not indicate only the employee is bound or are so 

one-sided as to not make the agreements mutual. They each state at the beginning and end of 

the agreement that “I and the Company both agree that any claim, dispute and/or controversy 

that either party may have against one another” related to the employee’s employment by or 

relationship with the company will be determined by binding arbitration and that “Both the 

Company and I agree that any arbitration proceeding must move forward under the Federal 

Arbitration Act.”  

The agreements do not limit the claims subject to arbitration to those only an employee would 

have against the employer, and Lehmer’s correctly points out  the reference to certain types of 

employee claims are examples but do not limit the broader language of the agreement making 

binding arbitration the mode of dispute resolution for company claims as well. There are “I” 

provisions allowing the employee to file administrative charges with government agencies for 

claims that the employee would have for misconduct by the company, and others acknowledge 

the employee’s understanding of the terms since it was the employee who was signing. See 

Roman v. Superior Court (2009) 172 Cal.App.4th 1462, 1466, 1472-73 (“I agree” provisions 

created bilateral, not unilateral agreement to arbitrate); Baltazar v. Forever 21, Inc., supra, 62 

Cal.4th at 1246-49.  

Third, Plaintiff contends the use of a retired judge as the arbitrator makes arbitration cost-

prohibitive for the employee. The cost-sharing provision, CCP § 1284.2, which would divide the 

costs, states it is governed by “said statutory provisions or controlling case law.” Controlling 

case law, the Armendariz decision, requires the employer to pay the costs and because it was 

established law, Gervasio contends the provision splitting costs was drafted in bad faith by not 

explicitly recognizing the employer’s obligation to pay arbitration expenses in employment 

disputes under Armendariz. Opp. p. 13.  

Though a provision requiring an employee to pay arbitration expenses may make the provision 

unenforceable, the reference to controlling law can also be viewed as a fair recognition of the 

fact that the arbitration agreement applies not just to claims by the employee but is mutual and 

applies to claims by the employer. The controlling law reference in these agreements, under 
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Armendariz, and Little v. Auto Stiegler, Inc., requires the employer to pay for the arbitration 

expenses based on the claims asserted, as Defendant concedes in its reply. 

Even if the law was sufficiently clear when the agreements were entered into that for 

employment claims by the employee against the employer the employer is obligated to pay 

arbitration fees (see Little v. Auto Stiegler, Inc., supra, 29 Cal.4th at 1075), and the provision on 

cost- splitting is deemed substantively unconscionable under the circumstances, the Court can 

sever that provision from the rest of the agreement and enforce the arbitration agreement. Id.; 

Roman v. Superior Court, supra, 172 Cal.App.4th at 1478. The provision is collateral to the 

arbitration agreement as a whole, and by severing the provision, the costs of arbitration will 

necessarily be imposed on Lehmer’s.  Id. 

Plaintiff also argues that Gervasio could never have afforded to pay his share of the arbitration 

costs (Gervasio Decl. ¶ 7). Given the controlling law of Armendariz, Gervasio did not and does 

not have to face that issue since the expenses of arbitration of the claims he is bringing here 

must be borne by Lehmer’s. Severing the cost-splitting provision addresses this concern. 

Though the Court finds the arbitration agreements are procedurally unconscionable for the 

reasons stated, the Court’s scrutiny of the agreement’s provisions cited by Plaintiff do not 

manifest such unfairness or one-sidedness under the circumstances or extraordinary 

oppression and surprise in the process so as to permeate the entirety of the agreements. 

Plaintiff has not met his burden of proof that the agreements are unconscionable so as to 

preclude their enforcement, with the cost-splitting provision severed.  

The Court finds the arbitration agreements are enforceable in this case but severs the cost-

splitting provision in each of the agreements (specifically the sentence “If CCP § 1284.2 conflicts 

with other substantive statutory provisions or controlling case law, the allocation of costs and 

arbitrator fees shall be governed by said statutory provisions or controlling case law instead of 

CCP § 1284.2”). This result is consistent with and supported by the strong public policy in favor 

of arbitration and California’s presumption in favor of arbitrability which the Court is bound to 

enforce. AT&T Mobility LLC v. Concepcion, 563 U.S. at 339; OTO v. Kho, 8 Cal.5th at 125; 

Gravillis v. Coldwell Banker Residential Brokerage Co., 143 Cal.App.4th at 771. 

Applicability of the Arbitration Agreements to Plaintiff’s Claims and Stay of Action 

The parties do not contest that the claims alleged in Plaintiff’s complaint fall within the scope of 

claims subject to arbitration under the terms of the agreements. Because the Court finds Plaintiff 

executed the arbitration agreements and that they are enforceable, the Court also finds that a 

stay of the action should be issued pending arbitration of the disputes. 
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24.  TIME:  9:00   CASE#: MSN18-1331 
CASE NAME: BLACK DIAMOND  VS.  REGISTRAR OF CONTRACTORS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BLACK DIAMOND ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Continued to February 6, 2020 in Department 33 at 9:00 AM. 

  

25.  TIME:  9:00   CASE#: MSN18-1331 
CASE NAME: BLACK DIAMOND  VS.  REGISTRAR OF CONTRACTORS 
HEARING ON MOTION TO DISMISS ACCUSATION BASED ON DUE PROCESS 
FILED BY BLACK DIAMOND ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Continued to February 6, 2020 in Department 33 at 9:00 AM. 

  

26.  TIME:  9:00   CASE#: MSN18-2604 
CASE NAME: MILLER FAMILY WINE CO.  VS.  CUSTOMVINE CORP. 
SPECIALLY SET HEARING ON: OSC WHY MAKING RECORDS AVAILABLE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appear. 

 

  

27.  TIME:  9:00   CASE#: MSN19-0044 
CASE NAME: SHAW & MILLER  VS.  KAUR 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY SHAW & MILLER LINDON INC. 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 
ADD-ON 
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28.  TIME:  9:01   CASE#: MSC17-00778 
CASE NAME: BALDESANCHO VS. McSHERRY 
HEARING ON MOTION TO CONTINUE TRIAL & REQUEST IN CAMERA REVIEW 
FILED BY JOHN R.A. McSHERRY 
* TENTATIVE RULING: * 
 
Appear. 

 

 

29.  TIME:  9:02   CASE#: MSC18-02403 
CASE NAME: CURRY VS. SAN RAMON VALLEY U.S.D. 
HEARING ON MOTION TO QUASH DEFENDANTS DEPOSITION SUBPOENAS 
FILED BY KAREN CURRY, THOMAS CURRY 
* TENTATIVE RULING: * 
 
Hearing off calendar per fax of counsel Andrew Schwartz. 

 

 


